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Denetreous Fl engas, the husband, and Ki nberly Denise
Fl engas, the wife, were granted an absolute divorce in Septenber
1994 in Ham lton County. Shortly thereafter, the Trial Court
entered its nmenorandum opi ni on and order which directed the
division of the parties' assets and liabilities. It is fromthis

order that the husband appeals.



The parties were married on August 5, 1989. They have
no children together, but the husband' s daughter from a previous
marriage lived with the parties until shortly before the parties
separation. The husband filed his conplaint for divorce in
February of 1994. The wi fe asked that the conplaint be dism ssed

and she then filed a counter-claimseeking divorce.

A non-jury trial was held on July 18 and 19, 1994. An
order of absolute divorce was entered on Septenber 9, 1994. In
April of 1995, as already noted, the Trial Court issued its
menor andum order that directed the division of assets and
liabilities. The parties owned various assets, including a
nunber of autonobiles. This appeal, however, is concerned with

only one asset: the marital hone.

In 1980, prior to the parties' marriage, the husband
pur chased a house in Signal Muntain, Tennessee for $55,000. The
title to the house is in the husband's nane only and is separate
property of the husband. However, the Trial Court ordered that
while the wife is not entitled to any share in the husband's
separate property, she is entitled to share in the appreciation
of such property since the nmarriage. The Trial Court noted that
“"[a]l t hough there was no evidence introduced regardi ng the actual
i ncrease in value of the residence since the marriage, it is
cl ear that nost of the inprovenents, which were substantial, were
made by the parties following the marriage." Therefore, the

Trial Court ordered that the house be sold and that "the net



proceeds fromthe sale, after the deduction of the bal ance owed
on the nortgages, the heating and air-conditioning system real
estate sal es fees, closing costs, and any unpaid property taxes,"

be divided between the parties so that the husband woul d receive

75 percent and the wife 25 percent.



The husband presents these issue for appeal:

l. Whether a trial court may award an interest in a
spouse's separate property to the other spouse despite
no evi dence that the separate property increased in
val ue.

I1. \Wiether a trial court may adnmit a | ay opinion

regardi ng value by a witness who is not an expert and
does not own the property.

There is no question that the marital hone is separate
property belonging to the husband. However, T.C A 36-4-
121(b) (1) (B) provides that "any increase in value during the
marri age, of property determ ned to be separate property” is
marital property so long as each party to the marriage
"substantially contributed to its preservation and appreciation."”

See also Ellis v. Ellis, 748 S.W2d 424 (Tenn.1988). The Code

defines substantial contribution as "the direct or indirect
contribution of a spouse as honenaker, wage earner, parent or
famly financial manager, together with such other factors as the
court having jurisdiction thereof may determne." T.C A 36-4-

121(b) (1) (O).

In the case before us, there is evidence that the
parti es made several inprovenents to the marital hone and
adj oining property. Anong the inprovenents were: adding a
garage, adding a covered deck, adding a wood storage buil ding,
enclosing a patio, installing central heat and air, fencing in a
portion of the property, installing an upper driveway and vari ous

ot her inprovenents. These inprovenents were done by the parties
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t hensel ves, by workers the parties traded with or by individuals
who were paid for their work. The husband does not contest the
Trial Court's finding that the wife substantially contributed to

the installation of the inprovenents.

The husband instead insists that because the wife
failed to produce any actual evidence of an increase in the
property's value she is not entitled to an interest in the
property. Determ ning the value of such property is a fact

guestion and thus, the trial court's determ nation nust be given

great weight on appeal. Wallace v. Wallace, 733 S.W2d 102
(Tenn. App. 1987). The Trial Court's decision with regard to
val uation of marital property will be presuned to be correct

unl ess the evidence preponderates otherw se. \Wallace, supra.

The difficulty here is that there is no actual evidence
regardi ng the value of the husband's equity in the property at
the tinme of the marriage. At trial, the husband testified that
the property was worth $80,000 while the wife testified that the
property was worth $175,000. Also introduced into evidence was
the fact that prior to the installation of the heating and
cooling systemthe parties had insured the property for $137, 000.
At the tinme of the trial, the property was encunbered by a first
nort gage of $25,500, a second nortgage of $20,000 and a |ien of

$5, 800 for the heating and cooling system



It is true, as insisted by the husband, that our cases
have held that the burden to prove an increase in the property
value falls upon the one who clains an interest in the increase.

Bryson v. Bryson, an unpublished opinion of this Court filed in

Nashvil |l e on August 26, 1988; Cutsinger v. Cutsinger, an

unpubl i shed opinion of this Court filed in Nashville on Cctober
4, 1995. However, in the case at bar there is no question that
substantial inprovenents were made to the property during the
marri age; indeed, the husband concedes that this is true. In
light of this we are disinclined to strictly apply the rule

her ei nbef ore set out, but instead believe this is an appropriate
case for remand under the provisions of T.C A 27-3-128,' as was

enpl oyed in Hazard v. Hazard, 833 S.W2d 911 (Tenn. App. 1991).

Therefore, in the interest of justice to both parties,
this case is remanded to the Trial Court to receive evidence and
to determine the net value (after deduction of any encunbrances)
of the property at the tine of the marriage. The anount so found
is the separate property of the husband and will be set aside to
hi m out of the net proceeds fromthe sale. The bal ance of the
net proceeds, having been found by the Trial Court to be marital
property, wll be divided between the parties in such proportions
as the Trial Court finds just upon consideration of the factors

set forth in T.C. A 36-4-121(c).

1 27-3-128. Remand for correction of record.--The court shall al so,
in all cases, where, in its opinion, complete justice cannot be had by reason
of some defect in the record, want of proper parties, or oversight wthout
cul pabl e negligence, remand the cause to the court below for further
proceedi ngs, with proper directions to effectuate the objects of the order,
and upon such terns as nmay be deemed right.
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In view of our resolution of the first issue, it is not

necessary to address the second.

Costs of appeal are adjudged one-half against each

party.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Charl es D. Susano, Jr., J.



